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state action. See Graham v. Connor, 490 U.S. 386, 395 (1989). The Graham Court also indicated that
the right of an individual to be free from arbitrary and lawless application of force by the police, -25however, is broader than the substantive due process right already recognized in Graham,
recognizing that protection of the individual against the arbitrary exercise of the powers of
government was a more fundamental aim of the Fourteenth Amendment than the probable cause
requirement of a warrant or description. See id., at 395-396. See also Daniels v. Williams, 474 U.S.
327, 331 (1986) (a Fourteenth Amendment claim for false arrest derives from the Fourth
Amendment's protection from unreasonable seizures). Graham, 490 U.S. at 396 n.10. III. Malley has
alleged, inter alia, an arbitrary and unreasonable seizure. This claim fails because, as even Malley
admits, the lawfulness of a seizure depends on whether that seizure is supported by probable cause
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this case, is not a physician. Appellant contends that the circuit court exceeded its authority by
changing the verdict from no cause of action to negligence. The argument is without merit. Appellant
did not file a cross-appeal, and thus an issue was not decided and cannot be argued on appeal.
Finally, appellant argues that the circuit court should have sanctioned defense counsel for
misconduct during closing argument because counsel was allowed to cross-examine WF, appellant's
treating physician, and make irrelevant statements which were prejudicial. "Counsel must confine
themselves to the issues in the case." City of Richmond v. Hensley, 220 Va. 673, 676, 260 S.E.2d
251, 253 (1979). Therefore, the jury is entitled to draw its own inferences from the evidence and
arguments of counsel. Zirkle v. Graham, 188 Va. 774, 781-82, 51 S.E.2d 146, 150 (1949). The circuit
court has a duty to decide whether improper questions and comments have been made. In doing so,
the circuit court must carefully scrutinize the record and, if improper questions or argument are
made, the court must strike them from the record and instruct the jury to disregard them. Id. at 781,
51 S.E.2d at 150 (citing Marling v. Lucas, 142 Va. 530, 533, 128 S.E. 596, 597 (1925)). In its final
charge the circuit court instructed the jury as follows: Because it is important that a verdict be a
correct one, I instruct you that statements of counsel in argument are not evidence. Thus, if you
should believe any of the statements that have been made in the course of this trial, you should
consider that evidence only to the extent that it is supported by the evidence. The circuit court
further instructed the jury that it must consider only the facts and circumstances *161 of the case as
presented to it by the evidence and that it could not consider statements made during argument.
Applying the above instruction to the record in this case, we
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